Session III – Fairness and transparency in
competition agency proceedings- practical steps

Overview of the Indian Legal System
• Indian legal system and society is governed by the principle of supremacy of law. The
constitution is the foremost document to which all other laws must conform.
• The principle of fairness and transparency are embedded under the principle of rule
of law of the Indian Constitution (Article 14)
• Therefore, the Competition Act, 2002 is no exception and the principles of justice,
equity, fairness, transparency and good conscience are enshrined in its ambit.

• The principles of natural justice are a central feature of the Competition Act, 2002.
(Ref: Section 36)

Overview of the Indian Legal System
• In consonance with the principles of fairness, transparency, the Parliament of India
enacted the Right to Information Act 2005 with the objective of setting out the
practical regime of right to information for citizens to secure access to information
under the control of public authorities, in order to promote transparency.
• The Competition Commission of India is a “public authority” within the meaning of
the RTI Act, and therefore subject to the provisions of RTI Act.

• In compliance of RTI Act, the Commission lists out the requisite and comprehensive
information for the public on its website. Any other information as may be sought by
any individual is also tendered by the Commission from time to time.
• Likewise, CCI also falls within the purview of Whistle blowers Protection Act, 2011
which seeks to protect persons making a public interest disclosure related to an act of
corruption, misuse of power, or criminal offense by a public servant.

ICN- Led Framework to Promote Fair and Effective
Agency Process
• The international Framework on Competition Agency Procedures (CAP). The CAP is an
“opt-in” framework, open to all competition agencies, aimed as an implementation tool to
advance basic fairness principles among all competition authorities.
• It seeks to promote more transparency and agency interaction on procedural fairness
principles in the hope of promoting more convergence, and thus advance the aim
enshrined in the ICN’s mission: “to advocate the adoption of superior standards and
procedures in competition policy around the world.”

• By registering as a Participant, each Participant agrees that it intends, in good faith, to
adhere to this Framework to the extent consistent with applicable laws. The Framework is
non-binding.
• CCI is one of the participants to the CAP Framework.

ICN- Led Framework to Promote Fair and Effective
Agency Process
• Some of the key features Indian Competition Law in light of CAP are:
• Non-discrimination – No less favourable treatment to persons of another
jurisdiction.
• Confidentiality & Transparency – Rules framed under Section 57 of the
Competition Act, 2002 and Regulation 35 of the CCI (General) Regulations,
2009.
• No Conflict of interest – Chairperson & Members take oath of secrecy.
• Adequate opportunity to defend – enshrined under Section 36 of the Act
which imbibes principles of natural justice. None condemned unheard.
• Representation by counsel – Parties allowed to be accompanied by lawyer.
(Affirmed by Delhi High Court in Oriental Rubber Case).
• Independent Review – Any sanction/ penalty on any entity is subject to appeal
before NCLAT and Supreme Court.
• Written Decisions – All orders/directions whether final or interim are in
writing containing reasons and duly served upon the parties.

Case Initiation (Section 19)
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Government
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Rules Governing Interaction with the Parties
• Principles of Natural Justice (Section 36)
• In the discharge of its functions, the Commission shall be guided by the
principles of natural justice.
• Rule against Bias
• Hearing Rule
• Reasoned Decisions

• Therefore, the Commission is bound to interact with or hear the parties before
making a final decision. It shall afford adequate opportunity to parties to defend
or put forth their contentions.

Interaction prior to the order under Section 26(1)
• Does the Commission interact with party before passing an order under
Section 26(1) or 26(2)?
• At this stage, the Commission is not under any obligation to interact with the
parties even if the order is adverse to the parties.
• This is so because even though an order directing investigation to be conducted
by DG may be adverse, it is not final and no penalty is imposed upon the party.
• Likewise, if the parties (especially in cartel cases) find out about the preliminary
proceedings before the Commission, they may take steps in destruction of
evidence, making it harder for DG to conduct a proper inquiring and collecting
evidence.
• CCI vs SAIL - Right of notice of hearing is not contemplated u/s. 26(1) of the Act.
• CCI vs. Bharti Airtel, Vodafone and Ors. – Order under Section 26(1) is an
administrative order on a basis of prima facie opinion and the High Court is not
competent to adjudge the validity of such an order on merits.

Investigation by Director General - Powers
➢Role of the Director General – Shall be guided by principles of natural justice.
➢To assist the Commission in investigating into any contravention of the provisions
of the Act. (Section 16)
 DG to submit report to the Commission with findings on each and every issue
raised in information as well as in section 26(1) direction.
 Has all the powers of Civil Court which the Commission also enjoys (Section 41)
which inter-alia include:





Summoning and enforcing the attendance of any person and examining him on oath;
Requiring the discovery and production of documents;
Receiving evidence on affidavit;
issuing commissions for the examination of witnesses or documents;

Access to file and protection of confidential information, and rights of
Defence
• Restriction on disclosure of information
57. No information relating to any enterprise, being an information which has been obtained by or
on behalf of [the Commission or the Appellate Tribunal] for the purposes of this Act, shall, without
the previous permission in writing of the enterprise, be disclosed otherwise than in compliance with
or for the purposes of this Act or any other law for the time being in force.
• Regulation 35 of General Regulations, 2009 is comprehensive and outlines the rules for granting of
confidentiality and may consider the following while arriving at a decision regarding confidentiality:
– (a) the extent to which the information is known to outside public; (b) the extent to which the
information is known to the employees, suppliers, distributors and others involved in the party’s
business; (c) the measures taken by the party to guard the secrecy of the information; (d) the ease
or difficulty with which information could be acquired or duplicated.

Access to file and protection of confidential information, and rights of
Defence
• Regulation 37 of General Regulations refers to Inspection and Certified copies of
documents
• (1) Subject to the provisions of Section 57 and regulation 35, a party to any proceeding of an
ordinary meeting of the Commission may on an application in writing in that behalf, addressed
to the Secretary, be allowed to inspect or obtain copies of the documents or records
submitted during proceedings on payment of fee as specified in regulation
• Provided further that no request for inspection or certified copies of internal documents shall
be allowed.

Access to file and protection of confidential information, and rights of
Defence…….Contd.
• Regulation 37 of General Regulations refers to Inspection and Certified copies of
documents
•
•

(2) The Commission may, on an application of a person, who is not a party to the
proceedings, on sufficient cause demonstrated, allow such person inspection of documents
or records mentioned in sub-regulation (1) on payment of fee as specified in regulation 50.
(3) An inspection shall be allowed only in the presence of an officer so authorized by the
Secretary: Provided that the inspection of documents or copying thereof as per
subregulation (1) or sub-regulation (2) shall be allowed under the supervision of and
subject to the time limits to be specified by the Secretary or an officer authorized by him in
this behalf. (4) An officer of the Central or State Government or the Director General or a
statutory authority shall be allowed inspection and obtain copies of documents or records
mentioned

Scope of DG’s Power - Limits
➢DG has to complete investigation in a period of 60 days. He must seek permission
of the Commission to extend the period of investigation.
➢DG cannot initiate a case on its own. As per the statute, DG`s work starts only
after the Commission passes its 26(1) order.
➢DG cannot conduct dawn raids unless prior application is made to Chief
Metropolitan Magistrate, and authorization is accorded thereto by the CMM.

Investigation by DG akin to Departmental Inquiry
CCI vs. SAIL (Judgment dated 09.09.2010, Supreme Court)
• Appeal against S.26(1) order: The direction to cause an investigation into a matter passed
under S. 26(1) of the Act does not determine any right or obligation of the parties to the lis, it
does not find mention in S. 53A(1) of the Act and hence, such orders would not be appealable
under the Act. The Supreme Court observed that mere direction for investigation to one of the
wings of the Commission is akin to a departmental proceeding which does not entail civil
consequences for any person, particularly, in light of the strict confidentiality that is expected
to be maintained by the Commission in terms of Section 57 of the Act and Regulation 35 of the
Regulations.
• Appeal against S.26(2) order: Closure of the case causes determination of rights and affects a
party, i.e. the informant, the said party has a right to appeal against such closure of case
under Section 26(2) of the Act.
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Investigation by DG akin to Departmental Inquiry – Contd.
CCI vs. SAIL (Judgment dated 09.09.2010, Supreme Court)
The Supreme Court also laid down the law with respect to other provisions of the Competition
Act, 2002:
• Notice at prima facie stage: As while forming prima facie opinion CCI does not condemn
anyone, this function is not adjudicatory in nature but merely administrative. This function is in
the nature of preparatory measures in contrast to the decision making process and hence right
of notice of hearing is not contemplated u/s. 26(1) of the Act.
• Recording reasons in prima facie order: The opinion should be formed on the basis of the
records, including the information furnished and reference made to CCI. The reasons may not
be in detail but there must be minimum reasons substantiating the view of CCI.
• CCI a necessary party: In cases where CCI initiates a proceedings suo moto it shall be the
necessary party. In all other proceedings, it shall be a proper party.
• Exercise of power u/S. 33: CCI may exercise its power u/s 33 of the Act to pass temporary
restraint order, sparingly and under compelling and exceptional circumstances.
16

Presence of Advocate before DG
CCI vs. Oriental Rubber Ltd. (Judgment dated 24.05.2018, Delhi High Court)

• Judgment of Delhi HC:
➢ Section 36(2) of the Act provides the DG powers similar to that of a Civil Court and allows him
to take evidence. That being the case, the DG would fall under Section 30(ii) of the Advocates
Act, as being a person “legally authorized to take evidence”. Therefore, advocates under
Section 30 would have the right to practice before such individual.
➢ Keeping in mind the concerns of the Commission for gathering evidence, the Division Bench
held that the Commission or the DG, as the case may be, lay prescribe, an appropriate
procedure to be followed during such investigation, where the counsel may be allowed to
accompany the party, but not continuously confer with him when the DG is taking his or her
testimony or asking questions.
➢ Therefore, while the party is allowed his right to be accompanied by an advocate, the DG’s
investigations are not unnecessarily hindered.
➢ The DG shall ensure that the counsel does not sit in front of the witness; but is some distance
away and the witness should be not able to confer, or consult her or him.
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Search includes Seizure - Scope of Power
CCI vs. JCB (Judgment dated 15.1.2019, Supreme Court)
• Facts:
➢ In this case, the dawn raid conducted by the DG was challenged in the ground that the
provisions of Section 240A of the Companies Act, 1956 do not merely relate to an
authorisation for a search but extend to the authorisation of a seizure as well.
➢ Unless the seizure were to be authorised, a mere search by itself will not be sufficient for the
purposes of investigation. The Delhi High Court stayed the investigation vide its order dated
02.206.2016.

• Judgment of Supreme Court:
➢ The Supreme Court vacated the stay stating that the blanket restraint which has been imposed
by the learned Single Judge on the DG utilising the seized material for any purpose whatsoever
was not warranted. The High Court has blocked the investigation on an erroneous construction
of the powers of the Director General. The High Court should, in the view of the Supreme
Court, should be more circumspect before it restrains an investigation under the statutory
authority of the Director General.
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Regulations on Confidentiality
Somi Conveyer vs. CCI (Judgment dated 11.04.2017, Delhi High Court)
• Facts:
➢ CCI received information which indicated existence of a bid-rigging cartel in Conveyer
Belt Sector in India. An application was filed by the petitioners before CCI seeking
permission to inspect the documents forming part of the record.
➢ CCI denied the access to documents, evidence, information etc. since the said
information was confidential in terms of the provisions of the Competition Act read
with the relevant Regulations.
➢ Writ petitions were filed contending that denial of access to documents by CCI on the
ground of confidentiality is arbitrary and illegal.
• Decision of Delhi HC:
➢ The entitlement of a party to the proceedings to inspect the documents or to obtain
copies of the same is not absolute and it is always open to CCI to reject permission for
inspection or furnishing copies if it is of the view that the documents/information
19
require confidential treatment.

DG’s Power to Investigate – Limits on Power
Grasim Industries Ltd vs. CCI (Judgment dated 17.12.2013, Delhi High Court)

•

Facts:
➢ Information was received that the manufacturers of Man Made Fibres (MMF) had imposed several
restrictions on Indian textile industry for purchase of MMF which constitute anti-competitive
actions. The MMF manufacturers were alleged to be contravening S. 3(3)(a),(b),(c) of the Act.
➢ Order under S.26(1) of the Act was passed, on consideration of the information submitted by the
informant, directing the DG to cause an investigation into the matter.
➢ During the course of investigation, informant alleged that Grasim Industries Limited (GIL), the only
manufacturer of Viscose Staple Fibre (VSF) in India, on account of its dominant position in the
market of VSF, was indulging into various anti-competitive practices.
➢ The DG in the DG report concluded that no violation of the provisions of S. 3(3) either by GIL or by
other MMF manufacturers was made out, but GIL being a dominant enterprise had abused its
dominant position (S.4).
➢ GIL filed an application before CCI seeking quashing and setting aside of the DG report to the extent
it pertained to alleged violation of S.4, on the ground that investigation into the alleged violation of
S. 4 was beyond the scope of the powers of the DG.
➢ This application was dismissed by the Commission. GIL approached the High Court against this
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dismissal.

DG’s Power to Investigate – Limits on Power
Grasim Industries Ltd vs. CCI (Judgment dated 17.12.2013, Delhi High Court)

• Judgment of Delhi HC:
➢ The scheme of the Act thus, does not permit investigation by DG into any information which
was not considered by the Commission, while forming opinion under sub-section (1) of Section
26 of the Act.
➢ If the Director General investigates an information which the Commission did not consider in
the first instance, while forming opinion with respect to existence of a prima facie case, such an
act on his part shall be ultra vires his power under the Act and, therefore, clearly illegal.
➢ If the DG carries out investigation into an information which was not considered by the
Commission while forming opinion in terms of sub-section (1) of Section, 26, the Commission is
entitled to either reject that part of the report which pertains to such an investigation or it may
in its discretion treat the said information as an information under Section 19 of the Act and if
the Commission, on examining that part of the report, is of the opinion that there exists a prima
facie case of contravention of the provisions of the Act, it has to direct the DG to cause an
investigation to be made into that opinion.
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DG’s Power to Investigate – Limits on Powers
CCI vs Grasim Industries Ltd (Judgment dated 12.09.2019, Division Bench, Delhi High Court)
• Judgment of Division Bench Delhi HC:

➢ The Division Bench vide judgment dated 12.09.2019 reversed the judgment dated
17.12.2013 of the learned Single Judge and held that the DG was within his powers in
terms of Section 26 (1) of the Act read with Regulations 18, 20 and 41 of the CCI
(General) Regulations 2009 (CCI Regulations), to submit a report regarding the violation
of Section 4 of the Act by GIL, although the direction issued by the CCI under Section 26
(1) of the Act was with reference to information pertaining to violation of Section 3(3) (a)
, (b) and (c) of the Act.
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Jurisdiction of DG and CCI – Limits/ Scope of Powers and
CCI vs. Excel Crop Care Ltd (Judgment dated 08.05.2017, Supreme Court)
• Judgment of Supreme Court:
➢ The entire purpose of investigation by DG is to cover all necessary facts and evidence in
order to see as to whether there are any anti-competitive practices adopted by the
persons complained against. For this purpose, no doubt, the starting point of inquiry
would be the allegations contained in the complaint.
➢ However, while carrying out this investigation, if other facts also get revealed that the
parties have entered into an agreement that is prohibited by S. 3, the DG would be well
within his powers to include those as well in his report.
➢ Even when the CCI forms prima facie opinion on receipt of a complaint which is recorded
in the order passed under S. 26(1) of the Act and directs the DG to conduct the
investigation, at the said initial stage, it cannot foresee and predict whether any violation
of the Act would be found upon investigation and what would be the nature of the
violation revealed through investigation.
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Standard of Proof – Principle of Fairness
Ambuja Cements Ltd. vs. CCI and related appeals (Judgment dated 25.07.2018, NCLAT)
• Facts:

➢ Builders Association of India filed information alleging anti-competitive agreement against
the Cement Manufacturers’ Association
(‘CMA’) and 11 cement manufacturing
companies.
➢ CCI, on hearing, initially passed an order on 20.06.2012 held that CMA and the cement
manufacturers are in contravention of S. 3(3)(a) and (b) of the Act and imposed penalty
and directed them to cease and desist from indulging in such activity.
➢ The aforesaid order of CCI was appealed before the COMPAT and COMPAT by its judgment
dated 11.12.2015, set aside the said CCI order and remanded the matter to CCI.
➢ CCI reheard the matter and passed its order.
•

Order of CCI:

➢ CCI held that the cement companies used the platform provided by CMA and shared
details relating to prices, capacity utilisation, production and dispatch, thereby restricting
production and supply of cement in the market in contravention of Section 3(3)(a) and
Section 3(3)(b) of the Act.
➢ CCI accordingly re-imposed a cumulative penalty of over INR 6700 crores on 11 cement
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companies and CMA.

Standard of Proof – Principle of Fairness
Ambuja Cements vs. CCI and related appeals (Judgment dated 25.07.2018, NCLAT)
• Order of NCLAT: NCLAT upheld the penalty imposed by the Competition Commission of India
(CCI) on 11 cement companies and CMA for cartelization.
• Balance of Probabilities: On the standard of proof required in proving a cartel, NCLAT held
that the test to be adopted for proving a cartel under Competition law in India as well as
globally is one of 'balance of probabilities' as distinguished from 'beyond reasonable doubt' as
envisaged under criminal law.
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Standard of Proof – Principle of Fairness
Rajasthan Cylinders v. CCI (Judgment dated 01.10.2018, Supreme Court)
• Balance of Probabilities:
➢ On the standard of proof required in proving a cartel, the SC agreed with the argument of
CCI that there may not be a direct evidence on the basis of which cartelisation or such
agreement between the parties can be proved as these arguments are normally entered
into in closed doors.
➢ The standard of proof which is required is one of probability, which is a principle accepted.
➢ Even in the absence of proof of concluded formal agreement, when there are indicators
that there was practical cooperation between the parties which knowingly substitute the
risk of competition, that would amount to anti-competitive practices.

26

